drilling,   pulled  the drill  out  of  the ground and lowered the leveling  jacks.
When he did  so,   the vehicle began to  roll and almost ran Johnson over.     The
helper had  left   the vehicle  in neutral and  the parking  brakes were either not
set or not functioning.     Tice believed  that the carrier had a hand-set emer-
gency parking brake but  he had never   tried the lever  to -see if the brakes
worked.    He   testified:     "I was never in the carrier.     That wasn't my job."
Stubbe  told Tice  that  the brake would not hold  the carrier well  enough to
be relied upon,  but because he had never attempted  to  set the brake,  Tice
was not sure if it was defective.

Johnson did  not reprimand Tice at  the time of the near accident and  the
day proceeded  without further incident until the drill bit  wore out.     Tice
was sent home by Johnson and   told   that he would be notified  in  the  normal
fashion when he was again needed  to  work.     Tice received the letter  terminat-
ing his employment with Radiant on June 8,  1978.

McCullough testified   that  he  believed the  incident which occurred on
June 6 was the  result of  either  an intentional  act or one demonstrating a
serious lack of common sense on the  part of Tice.     He   testified  that Tice's
claim that his view was obstructed  and  that he did not observe Tommy Johnson
or  Stubbe was not  plausible because  Stubbe stood  Immediately to  the  side of
the  right  front door of the  truck,  10  to 14 feet from where Tice was standing,
and Tommy Johnson was half  under  the   truck.     McCullough asserted  that Tice
should have seen the helper or Johnson.

The daily report for June 6,   1978,   contained a statement to the effect
that Johnson was  halfway under  the carrier and  Stubbe was squatting beside
him when Tice hoisted  the jacks,  letting the machine roll.     McCullough was
not  present at  the scene of the  Incident and Tice did  not see  Stubbe,  so it
has not been established whether  Stubbe was standing or squatting.     Never-
theless,   Tice  should have known  the  two were  there.    He  should have  seen
Stubbe and Johnson approach the carrier.     Testimony had been given at the
arbitration hearing  on June 19,   1978,   to  the effect that Stubbe and Tice
started out  together  to get Johnson who was 200  to 300. feet away and that
Tice turned  around and  returned   to   the drill while Stubbe continued  on to
get Johnson.    Other testimony was given at the arbitration to  the effect
that Stubbe went  to get Johnson without Tice's knowledge.     In   the  present
proceeding,   the direct  testimony of Tice that he did not go with Stubbe when
he left  to get Johnson is accepted.     Nevertheless,   Stubbe did go and get
Johnson,  and Tice should have known of their presence.     Although there was
negligence on the part of Tice,   there is no basis for McCullough1 s sugges-
tion that the incident was due  to an intentional act by Tice,

The accident on June 6 occurred as a result of the concurrent fault of
Tice and Johnson.     There was negligence on the part of Johnson as well as
Tice.     Before going under  the drill,  Johnson should have taken steps to notify
Tice and  to determine  that  the drill would not roll.     Johnson conceded at the
meeting held June 9,  1978,  that he had committed a safety infraction in fail-
Ing  to do  so.     On the other hand,   Tice should have known that Johnson and
Stubbe were In the vicinity 'of the carrier.    He certainly should not have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